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IN  THE  COURT  OF  SUB-DIVISIONAL  JUDICIAL  MAGISTRATE  (M)

BILASIPARA.

 MISC CASE No. 239/17

                                             U/S 127 Cr.P.C.

SMTI MORIOM BIBI….………..………..……………………………FIRST PARTY.

      -Versus-

SRI UDAY ALI..............……….……………..……...................SECOND PARTY.

PRESENT: - SMTI JUMA SINHA, AJS 

Sub-Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the FIRST PARTY:-SRI G.C. NATH, Ld. Counsel.

FOR the Second Party:-SRI RABIUL ISLAM, Ld. Counsel.

                

EVIDENCE recorded on:- 07.05.18, 21.05.18 & 18.06.19.

ARGUMENT heard on:-27.06.19, 03.08.19.

JUDGMENT delivered on:– 06.08.19.

                                           J   U   D   G   M   E   N   T

1.     THIS MISC. CASE arose out of a Petition u/s 127 Cr.P.C filed by Smti

Moriom Bibi against Second Party Sri Uday Ali claiming enhancement of

monthly  allowance   @  Rs.4000/-  from  present  monthly  allowance  of

Rs.700/-.

2. FIRST PARTY’S STORY as unfolded by the Misc. Petition is that an

order  dated 11.06.2013 was passed directing the Second Party  to  pay

monthly maintenance allowance of Rs.700/- per month to her but due to

high price of rate of essential commodities it is not possible to maintain

herself and her minor son.
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She is facing medical expenses due to her physical illness. Hence

this petition for enhancement of monthly maintenance allowances from

Rs.700/- to Rs.4000/-.

                                     

3. SECOND PARTY contested the case by filing Written Statement

where  he  stated  that  the  earlier  petition  u/s  125  Cr.P.C.  which  was

numbered  as  Misc.  Case  No.115/2000  was  disposed  of  by  Ld.  JMFC

Bilasipara vide order dated 13.04.2002 and by the said order the Ld. JMFC

Bilasipara rejected the prayer of the First Party and finally the predecessor

of  this  Hon'ble  Court  disposed of  the case  on 20.11.2002 without  any

relief.  Annexure  “A”  is  the  certified  copy  of  order  in  Misc.  Case

No.115/2000. Again in Misc. Case No.117/2011 the Second Party agreed to

pay an amount of Rs.700/- per month to his son and the same was made

on the basis of compromise but now his son has attained majority as his

date of birth is 19.05.1998. Hence, the petition u/s 127 Cr.P.C. is devoid of

merit. As such he prayed for dismissing the petition.

 

4.                                  POINTS FOR DETERMINATION

Whether  First  Party  and her  son are entitled to enhance

maintenance as prayed for?

5.  To  support  their  claims  both  parties  examined  themselves.

Heard learned counsels for both sides. Perused evidences on record. My

decisions with reasons on the above framed points are as follows:

                     

                          DISCUSSION, DECISIONS AND REASONS THEREOF

6. As     regards son of First Party from Second Party, it is found that as

per Second Party he was born in 1998 and as per First Part as admitted in

her  cross-examination  her  son  was  born  in  1999.  Whether  in  1999 or

1998, in both cases the son is found to have attained majority and hence

not entitled to maintenance as no physical injury or infirmity is shown for

him.
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Coming to First Party, Second Party in his evidence-in-chief as well

as in his Written Statement stated that the previous case MR. 115/2000

relating to First Party was dismissed and same is not denied by First Party.

Rather in her cross-examination First Party admitted that in MR. 117/11

she mentioned about the MR 115/2000 case. In this regard Ld. Counsel for

First  Party  admittedly  argued  that  in  MR.  115/2000  by  order  dated

17.04.02 which was on merit, petition was rejected for First Party but later

without moving any revision against that order,  First Party filed a fresh

maintenance case as MR. 117/11. 

Once  the  case  between  the  same  parties  has  been  decided  on

merit for same subject matter, then the decision operates as resjudicata

unless same is overruled by superior Court and in the present case as no

such  decision  of  superior  court  lies,  allowance  of  maintenance  or  its

enhancement for First Party is not permissible. 

 Accordingly in view of above discussion, the petition of First party

stands rejected with cancellation of maintenance order in MR. 117/11 for

both First Party and her son. 

Judgment is given under my hand and seal on this the 6th day of

August, 2019.

                                                                                             

                                                                        (SMTI JUMA SINHA)

                                                                         SDJM(M), Bilasipara.
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APPENDIX

1  st   Party Witness:-

PW1:- Smti Moriom Bibi

1  st   Party Exhibits:-

Nil

2  nd   Party Witnesses :-

DW1:- Sri Uday Ali.

2  nd   Party Exhibits:-

Ext. A:- Birth Certificate

                                                                        (SMTI JUMA SINHA)

                                                                        SDJM(M), Bilasipara.
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